2 In that book, the authors argue that proponents of environmental, health, and safety regulation have unwisely marginalized themselves by refusing to engage debate over how * Joseph M. Field '55 Professor of Law, Yale Law School. I am grateful to Ryan Bubb, Sasha Post, Amy Sinden, Rena Steinzor, and Lindsey Trachtenberg for helpful comments and discussion. This Commentary relies heavily on research and analysis by colleagues at the Center for Progressive Reform. For an overview of the Center's work in this area, go to http://www.progressivereform.org/regPolicy.cfm.
1. Michael A. Livermore & Richard L. Revesz, Retaking Rationality Two Years Later, 48 HOUS. L. REV. 1 (2011) .
2
. RICHARD L. REVESZ & MICHAEL A. LIVERMORE, RETAKING RATIONALITY: HOW COST-BENEFIT ANALYSIS CAN BETTER PROTECT THE ENVIRONMENT AND OUR HEALTH (2008). HOUSTON LAW REVIEW
[48:1 best to conduct economic cost-benefit analysis of proposed regulations. As a result, the approach to cost-benefit analysis that has tended to dominate within Washington, D.C. reflects a lopsided set of assumptions and arguments, primarily serving the interests of regulated industries. 3 As Livermore and Revesz note in their address, "[t]his basic political dynamic, which was present at the founding moment of aggressive cost-benefit analysis-based regulatory review, informed the development of cost-benefit analysis in the United States for at least three decades and continues to exert considerable pull today." 4 Thus, even as a "bipartisan consensus [has been] crystallizing" in favor of cost-benefit analysis as a useful device for evaluating public policy, the environmental, health, and safety advocacy community remains largely opposed to its use. 5 Not only has this oppositional stance allowed advocacy groups "to be portrayed as regulatory zealots, seeking ever higher standards no matter the costs," it also has meant that numerous opportunities to improve the practices and principles of cost-benefit analysis have been missed. 6 Retaking Rationality powerfully outlines those opportunities and encourages the advocacy community to abandon their objections and "get in the game" of using cost-benefit analysis to justify environmental, health, and safety protection. 7 The two years that followed publication of Retaking Rationality offered ample opportunity to evaluate the book's central message. President Obama campaigned on a platform that included strong environmental messages, including a commitment to engage the climate change problem promptly and aggressively. 8 In the opening moments of his administration, President Obama also signaled a strong desire to "mend it, not end it" 9 when it comes to cost-benefit analysis, both by nominating Cass Sunstein to head the Office of Information and Regulatory Affairs (OIRA) within the White House Office of Management and Budget (OMB) 3. See id. at 9-11 (admonishing "liberals" for "ceding" the debate on cost-benefit analysis, which ultimately led to the abundance of "antiregulatory biases" found in today's version of cost-benefit analysis).
4. Livermore & Revesz, supra note 1, at 6 (footnote omitted). 5. Id. at 7. 6. Id. at 8. 7. See REVESZ & LIVERMORE, supra note 2, at 10-12 (explaining that cost-benefit analysis is inevitable and criticizing environmentalists and other proregulatory interest groups for allowing "the guidelines [to be] created with empty chairs in the room").
8. See Barack Obama and Joe Biden: Promoting a Healthy Environment, BARACKOBAMA.COM, http://www.barackobama.com/pdf/issues/EnvironmentFactSheet.pdf (last visited Mar. 5, 2011) (detailing the Obama campaign's environmental platform).
9. Cf. Livermore & Revesz, supra note 1, at 2 (suggesting a strategy of "'mending, not ending' cost-benefit analysis" (quoting REVESZ & LIVERMORE, supra note 2, at 10)). 2010 (2010) , available at http://www.esrl.noaa.gov/psd/csi/ moscow2010/ (indicating, in a draft report, that the Russian heat wave was caused by the meteorological phenomenon of "blocking"). This draft report concludes that "greenhouse gas forcing fails to explain the 2010 heat wave over western Russia," primarily because it is not yet understood how "greenhouse gas emissions may affect the frequency or intensity of blocking during summer," which is the direct atmospheric cause of the heat wave. Id. Other atmospheric scientists disagree and believe global warming at least played a role in exacerbating the Russian heat wave. Christine Dell'Amore, Russia Fires, Pakistan Floods Linked?, NAT'L GEOGRAPHIC DAILY NEWS (Aug. 11, 2010), http://news.nationalgeographic.com/ 1,700 people and destroyed billions of dollars worth of crops and infrastructure; 16 and-surprisingly-the severe cold and snowstorms that affected the Northeastern and Mid-Atlantic United States during the winter of [2009] [2010] . 17 All of these developments coupled with solid Democratic majorities in both houses of Congress during the beginning of Obama's presidency seemed to set the stage for significant progress in the areas of environmental, health, and safety protection, supported by more rigorous and humane cost-benefit analysis of just the sort that Livermore and Revesz advocate in Retaking Rationality.
Unfortunately, a global economic recession also coincided with these developments and worked to destroy all apparent political appetite in the United States for environmental, health, and safety reform, especially in the area of climate change. Undoubtedly, the recession complicates any effort to assess the impact of improvements to cost-benefit analysis that may have been achieved over the past two years: given the enormity of the recession's influence on public attitudes and political momentum, it would be foolish to speculate whether President Obama's news/2010/08/100812-russian-wildfires-pakistan-floods-global-warming-science-environment/. The developing field of climate attribution science will help refine these conclusions, as this field offers ways of measuring the degree to which the probability of extreme weather events has been increased by anthropogenic warming. See Dáithí A. Stone 
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POLITICS BY OTHER MEANINGS 47 embrace of cost-benefit analysis-as opposed to the more overtly moralized rhetoric favored by the advocacy community-causally contributed to the dearth of policy achievements over the last two years as weighed against promises and expectations formed during the campaign. Rather than attempt such a speculation, this Commentary, instead, will focus analytically on areas of improvement in the practice of cost-benefit analysis that Livermore and Revesz highlight in their address, asking whether they do in fact represent salutary changes from prior practice. The specific areas addressed will be the incorporation of behavioral insights into regulatory design and impact analysis; the development of a uniform social cost of carbon for use in evaluating federal climate change regulations; and the institutional reform of cost-benefit analysis practice to become more transparent and inclusive. It will be argued that many of these areas do indeed reflect valuable changes from prior practice, most notably in the emergence of an attitude of humility and circumspection within the cost-benefit community with respect to estimating the social cost of carbon. Nevertheless, it will also be argued that the environmental, health, and safety advocacy community still faces a strategic dilemma more challenging and poignant than Livermore and Revesz appear to acknowledge. The developments reviewed in Livermore and Revesz's address and in this Commentary underscore the fact that cost-benefit analysis is less certain and more pliable than ever before. In practice, the "game" of regulatory cost-benefit analysis is just that, a structured exercise in which competing interests pursue policy outcomes not through direct argument and suasion, but through use of alternative assumptions, valuation techniques, discount rates, and other seemingly technical trappings of the cost-benefit methodology. As a result, subjects of ordinary moral and political discourse become debated through a stylized cost-benefit vernacular. This form of "politics by other meanings" has the benefit of tempering debate that might otherwise boil over into moralistic mud-slinging, culture wars, or worse. The "cool" language of costs and benefits just does not seem to engage people's basic beliefs and worldviews in the same way as "hot" languages, such as religion and morality.
18 But this cooling also 18 . Cf. Dan M. Kahan, The Secret Ambition of Deterrence, 113 HARV. L. REV. 413, 476-77 (1999) (noting that the language of deterrence is used in issues like capital punishment, gun control, and hate crimes because "it doesn't speak to the contested expressive values that make these matters so contentious" but rather "cools . . . an engine of debate that is predisposed to run at a white hot temperature").
poses considerable costs, as this Commentary will attempt to show. Ultimately, what appears most sensible is that some segments of the environmental, health, and safety advocacy community follow Livermore and Revesz's advice and become adept at playing the cost-benefit game in hopes of upsetting the current dynamic, which heavily favors regulated entities. Other segments, however, should continue to speak different truths to those same powers.
II. NUDGES, FUDGES, AND SHOVES
As Livermore and Revesz note, one major development in the cost-benefit arena appears to be the mainstreaming of "behavioral" approaches to policy design, implementation, and evaluation. 19 Although signaled early through President Obama's announcement regarding the possibility of a new executive order on regulatory impact analysis, 20 this behavioral turn appeared most strongly in the OMB's annual report to Congress on the costs and benefits of federal regulatory programs 21 and in a letter from Sunstein to agency heads that stressed the importance of using cognitive psychology, behavioral economics, and other social sciences in the crafting of regulations.
22
These recommendations appeared to come straight from the pages of Nudge, Sunstein's popular book cowritten with Richard Thaler. Nudge argues that conservatives and liberals should be able to agree on a wide variety of soft regulatory interventions-ones designed to alter the "choice architecture" of individuals in a way that improves well-being without directly forcing behavioral changes. 23 
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POLITICS BY OTHER MEANINGS 49 apparently dramatically improves aim and thereby reduces cleaning costs. 24 A weightier example is the use of an "opt-out" as opposed to an "opt-in" default standard for retirement savings programs, which can substantially enhance participation rates. 25 The idea is that, for a variety of reasons, individuals tend to underestimate their long-term savings needs. Altering the choice architecture in this way helps to overcome those cognitive limitations while still permitting individuals to opt-out if they desire.
These are fine policies as far as they go, but the question remains: How far do they go? In its annual report, OMB wrote that " [b] ehaviorally informed approaches can be applied in many domains, including financial regulation, public health, environmental protection, energy use, motor vehicle safety, and consumer protection."
26
But the effectiveness and reach of nudges depends very much on context and goal. Take information disclosure rules, for instance. The OMB report suggests that mere disclosure of information on toxic chemical releases by businesses, as required under the federal Toxic Release Inventory program, can have a significant effect on behavior. 27 No doubt reported releases have gone down, but it is not entirely clear whether these reports reflect actual reductions in releases or strategic reorganizations by regulated entities to avoid triggering whatever reporting threshold has been specified in the disclosure program. An important study by Lori Snyder Bennear of a similar disclosure regime at the state level in Massachusetts suggests the latter, concluding that up to 40% of an apparent decline in toxic releases in that state may actually represent strategic adjustments to avoid reporting requirements.
28
How widespread is this problem of circumvention and might behavioral-based regulations be especially vulnerable to it given their softness? It would be nice to know the answer before we give up on old-fashioned regulatory shoves. 24 . Id. at 3-4. 25. See id. at 108-09 (comparing participation in retirement enrollment plans-approximately 20% enrollment rate after three months of retirement plans that were "opt-in" versus an immediate 90% enrollment rate of plans that were "opt-out").
26 Even when a behavioral nudge is effective, the effect may be slight in comparison to our regulatory needs. For instance, household electricity consumption might indeed go down if we nudge individuals with emoticons on their utility bills that reveal whether they are more or less demanding than their neighbors.
29
But even the most bullish estimates of greenhouse gas emissions reductions attainable through household efficiency measures merely suggest a slowing of growth in projected energy consumption. 30 Overhyped scientific flaps notwithstanding, the world's climate change experts agree that if we are to avoid potentially catastrophic and irreversible alteration of our atmosphere, oceans, and other planetary systems, we need to radically alter the way in which we provide energy, transportation, housing, food, and other essentials to humans everywhere on earth. 31 Behavioral nudges appear to be "weak sauce" in the face of such a mega challenge-a limitation that Sunstein and Thaler do acknowledge in their book, which is why they instead advocate a cap-and-trade system for reducing greenhouse gas emissions. 32 Still, even a cap-and-trade or other market-based system may fail to deliver the transformation needed most critically because, as discussed below in Part III, they tend to be tied to economic cost-benefit analyses that are "tuned" only to recommend marginal, incremental changes to an otherwise unquestioned status quo. 33 is primarily built on health-based and technology-based standards, not on the kind of nudge-based or market-based regulations that now crowd environmental policy discussions. Even the much vaunted acid rain trading program, which proponents claim has "proven" the effectiveness of cap-and-trade, presents a decidedly unclear lesson when studied carefully. Much of the program's apparent success has come from regulatory and economic developments unrelated to the cap-and-trade feature itself, and the program's future is clouded by a potential problem of overallocated and banked permits-a problem that seems well-nigh universal to cap-and-trade programs.
34 Because cap-and-trade and other greenhouse gas legislation is all but dead in Congress, the burden has fallen to the Environmental Protection Agency (EPA) to implement greenhouse gas controls through the Clean Air Act. Yet a worry remains that OIRA-which will oversee the EPA's efforts using cost-benefit analysis, notwithstanding the choice of alternative standards in the Clean Air Act itself 35 -aims to set up a presumption in favor of nudge-based regulation, perhaps followed by market-based schemes like cap-and-trade if nudges are shown to be inadequate, and then finally to traditional regulatory techniques if market-based approaches are demonstrated ineffective. Based on our actual history with regulatory design and implementation, however, the presumptions should well work in the opposite direction.
At the risk of sounding like one of the paranoid cost-benefit opponents that Livermore and Revesz seek to calm and encourage, the addition of behavioral economics and related insights to regulatory impact analysis seems to be working in a predictably antiregulatory fashion. Rather than offering a set of complementary policy tools that stand alongside more traditional regulatory measures, the behavioral turn seems instead to be adding another layer of gamesmanship within which proponents of environmental, health, and safety protection must compete, struggling to overcome a series of ideological presumptions against altering the status quo. Consider the role of behavioral insights in two recent and significant rulemakings. First, the National Highway Traffic Safety Administration (NHTSA) sought to implement a requirement of the 2007 federal energy bill that the agency create a Tire Fuel Efficiency Consumer Information Program, consisting of both a rating system of tire fuel efficiency and a labeling program to convey the information to consumers. 36 Despite the fact that the agency conducted extensive focus group and survey testing of its proposed labeling program, OIRA rejected it because the agency had not conducted "scientifically valid experiments" that were capable of quantifying "consumers' understandings of the label."
37
Thus chastened, NHTSA only was able to finalize its rules for tire fuel efficiency rating, and the agency continues to work on OIRA's demand for further research with respect to labeling. 38 When it eventually proposes a new labeling program, NHTSA will be forced to undergo another notice and comment period and OIRA review process. Thus, the incorporation of behavioral insights here seems to have strengthened the burden of proof facing the regulating agency, adding further cost and delay to the rulemaking process.
Next, consider the EPA's experience attempting to regulate coal ash waste, the most hotly contested environmental, health, and safety issue in the Obama Administration to date. 39 In this long overdue rulemaking, 40 
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that is a byproduct of electricity production and that contains a variety of heavy metals, carcinogens, and other materials known to be hazardous to human health. Over 100 million tons of the waste are generated each year and threaten to contaminate groundwater and cause harmful ecological and human health effects, both by leaching from unlined waste impoundments and through catastrophic releases such as the 2008 Kingston incident. 41 The EPA originally recommended that coal ash be listed as a Subtitle C "hazardous waste" and subjected to the requirements of the Resource Conservation and Recovery Act (RCRA). 42 Following OIRA review, however, the agency revised the proposal to include both its original plan (albeit with an unprecedented "special waste" designation in place of the familiar "hazardous waste" terminology) and another significantly less stringent alternative that would essentially treat coal ash little different from household waste.
43 Although OIRA's concerns about the EPA's original proposal were many, one prominent argument raised in support of watering down the proposal was a speculative concern by industry that classification of coal ash as a hazardous waste might give rise to a "stigma effect" whereby the beneficial reuse of coal ash would no longer be economically viable. 44 At present, some coal ash is recycled and used in road paving material, construction concrete, and other safe and beneficial applications. 45 Even though the EPA was careful to note in the proposal that it was not altering an earlier determination that such beneficially reused coal ash is exempt from RCRA's hazardous waste regulations, The price tag for this unintended behavioral consequence of regulation-$233.5 billion in lost benefits-was an amount that dramatically tilted the cost-benefit calculus against regulation. 48 For its part, OIRA seems to have been so taken with industry's argument that it admonished the EPA not to even identify the Subtitle C option as "preferred" among the new alternatives because that designation "alone may have unintended consequences on beneficial reuse, even if an alternative option is selected for final [adoption] ." 49 Empirical support for the coal ash "stigma effect" is surprisingly thin, despite the significance afforded it during the regulatory review process. The argument seems to be that "[e]nd users of products containing coal ash are highly susceptible to messages that create fear and doubt. (Do you want hazardous waste in your home and your child's school?)" 50 As Rena Steinzor has argued, actual academic research on stigma effects appears both difficult to interpret and far afield from the specific context of coal ash reuse. 51 One study cited by Sunstein, for instance, residuals [or coal ash] that are beneficially used."); id. at 35,128 ("EPA is not proposing to change the May 2000 Regulatory Determination for beneficially used CCRs, which are currently exempt from the hazardous waste regulations . . . ."); id. at 35,162 ("EPA does not wish to inhibit or eliminate the significant and measurable environmental and economic benefits derived from the use of this valuable material without a demonstration of an environmental or health threat.").
47. An industry front group known as Citizens for Recycling First has been a leading purveyor of this stigma theory. See Citizens for Recycling First, supra note 45 ("The 'Subtitle C hazardous' approach would seriously damage recycling by creating an unnecessary hazardous waste stigma on coal ash."). The stigma claim also has been repeatedly urged by industry representatives in various hearings. For found that subjects were unwilling to drink juice from a glass that had recently contained a cockroach, even though the subjects were assured that the cockroach had been "completely sterilized."
52 That same study was relied upon by economists in a study for the EPA of Superfund site designation to construct a model of human behavior in which "people replace calculations of risk versus benefit with a simple heuristic of shunning, the avoidance of the stigmatized object."
53 Just as the heuristics and biases literature more generally has been interpreted to suggest that individuals often misconstrue and mispursue their best interests, 54 the EPA economists concluded that "while shunning may have evolved from an adaptive response to avoid contaminated food, it can be triggered in inappropriate circumstances."
55 Thus, because subjects were unwilling to drink juice from a glass that had contained a "sterilized" cockroach-and indeed because "[s]ubjects refused to drink the juice even if it had been in the freezer for one year" 56 -individuals more generally are assumed to be prone to hysterical overreaction to risk. Consistent with this assumption, the EPA economists found that Superfund cleanup delays of ten to twenty years increase the chance of stigmatization for properties surrounding designated sites, such that the benefits of an eventual cleanup may never be reflected in restored property values.
57
One might be forgiven for wondering what these studies have to do with coal ash. Even the Superfund study sheds little light, as the event triggering taint in that context was a designation of hazardous status by the EPA and a subsequent transcript-arlington-va.pdf (statement of Rena Steinzor, President, Ctr. for Progressive Reform) (discussing the negative effects of ORIA's cost-benefit analysis).
52. 58 In the coal ash context, on the other hand, the EPA has specifically exempted beneficially reused materials from hazardous designation. 59 Why then was industry allowed to extrapolate from a study on cockroach juice to a multibillion dollar claim about coal ash reuse, while the NHTSA was forced to conduct "scientifically valid experiments" capable of quantifying precise consumer reactions to the precise labeling matter at issue? In these two rulemakings at least, the addition of behavioral sciences seems only to have given industry more weaponry with which to delay regulations and fudge calculation of their impacts. One can only suspect that industry's coal ash argument received prominent attention because OIRA and the White House also opposed the EPA's proposal on other grounds.
60
Especially unsettling is the fact that researchers at the Institute for Policy Integrity-who have been hard at work putting the messages of Retaking Rationality into practice-conducted a careful, evenhanded cost-benefit analysis of a stringent approach to coal ash regulation and found anticipated net benefits of billions of dollars, even before considering a panoply of nonquantified benefits that also would have followed from stringent regulation. 61 Yet the Institute for Policy Integrity report appeared little able to influence the coal ash regulatory battle, despite one of the most seemingly friendly political contexts proponents of environmental, health, and safety protection have faced or will face in years. (2001) . Through a series of vignettes that sought to trigger a taboo response in subjects when instrumental considerations justifying the taboo were absent-such as a hypothetical in which adult siblings decide to engage in sexual relations using two forms of birth control and with no apparent adverse emotional effects-Haidt sought to demonstrate that individuals often experience an intuitive moral judgment first and only then proceed to offer rational accounts of their judgments. Id. at 814, 817. In the context of cost-benefit analysis, a similar form of post-hoc reasoning often seems to appear: a political goal is established first and then regulatory impact analyses-including new ones rooted in behavioral science-are constructed to justify the previously established goal.
61. 
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III. THE SOCIAL COSTS OF THE SOCIAL COST OF CARBON
The most important methodological development for regulatory cost-benefit analysis over the last two years was the creation of a uniform federal measure of the social cost of carbon. An interagency task force was created to conduct this exercise and-although the identity of its members was never revealed, its meeting times and locations disclosed, or its draft report opened to public comment-the task force did solicit some public input to inform its deliberations. The resulting report is notable primarily for its circumspection: throughout the document, the task force acknowledges serious limitations and shortcomings in the cost-benefit methodology as applied to the climate change problem.
62 Some of these moments of candor and humility even broach fundamental ethical subjects-such as the appropriate treatment of future generations via the discount rate-that cost-benefit proponents have tended to elide in past discussions. 63 For these reasons and others, the task force should be applauded. Nevertheless, after contemplating the various limitations and shortcomings acknowledged by the task force, it is hard not to be left wondering why a social cost of carbon estimate is useful at all. The more natural conclusion seems to be, as even ardent supporters of cost-benefit analysis have recently acknowledged, 64 that the social cost of carbon is simply the wrong tool for the climate change job. Indeed, it is a tool that contains-buried deep within its assumptions-deceptively narrow and limited answers to the most fundamental policy questions raised by climate change.
To understand this problem, imagine the pursuit of social-welfare maximization as a quest to crest a mountain. As anyone who has ever climbed an actual mountain knows, the surest route to the top is not the path that follows an incremental gain in elevation at every step. Nevertheless, constant, steady ascension is a workable heuristic, and it is precisely this heuristic that is offered by cost-benefit analysis: by evaluating proposed changes to the status quo in terms of incremental welfare consequences, cost-benefit analysis promises to determine whether any given policy change will lead us marginally higher up the mountain of social welfare. The fundamental problem in the climate change context is that cost-benefit analysis cannot tell us whether we are on the right mountain. While scrambling meticulously over the details of any cost-benefit exercise, it is easy to lose sight of the fact that at base of the exercise lies a set of fundamental assumptions about resource rights, income distribution, population size, intergenerational equity, international obligation, the state of technology and the likelihood of clean energy innovation, the trajectory of the economy, and so on. Alter these assumptions and one stands on a different mountain, where cost-benefit analysis once again can offer advice on whether a proposed incremental step will lead us up or down. In the climate change context, the near universal view of natural scientists is that we are currently on the wrong mountain. 65 Indeed, because of tipping points in both ecological and socioeconomic systems, we are heading up a mountain with a cliff at its peak. Thus, we are well-advised at present to take policy steps that may appear inefficient when measured by marginalist cost-benefit analysis that is fixed to the assumptions of the status quo. In other words, we may have to climb down for a while before we can again start ascending a different peak. The ultimate result will be a mountain with a better and more enduring view, but the path of transition will not be a smooth, continuous, and incremental one, as marginalist cost-benefit analysis presumes.
The task force report does stress at the outset this fundamental distinction between choosing and climbing a mountain, or to put the point more technically, between general and partial equilibrium; dynamic and static efficiency; and comprehensive and marginal analysis. 66 Nevertheless, the authors state in the report that their marginal social cost of carbon estimate will be useful because "[m]ost federal regulatory actions can be expected to have [only] marginal impacts on global 65 . See supra note 31 and accompanying text (explaining that climate change experts argue that basic assumptions about the methods used to provide essentials, such as housing and food, must be altered before any true progress may be made in halting climate change).
66. TASK FORCE REPORT, supra note 62, at 2-4.
emissions." 67 The danger here is that the authors' assertion will become self-fulfilling: whether the Clean Air Act offers marginal or inframarginal possibilities for altering greenhouse gas emissions trajectories depends very much on whether the EPA decides to implement the statute with the vigorous health-based and technology-forcing teeth it was originally designed to have.
68 But when one considers the durability of such investments-which often exceed even their lengthy planned capital cycles due to the benefit of regulatory grandfathering 69 -combined with the fact that they occur within a national policy space in which dozens of such individual decisions are constantly being made, then the EPA's implementation of the Clean Air Act may well be seen to raise an infra-marginal decision about the future trajectory of the nation's energy infrastructure. Such an implementation would represent precisely the kind of transformative, general equilibrium-shifting action that the task force authors rightly note may be inappropriate for ordinary cost-benefit analysis. 70 However, if the EPA's ambitious implementation must be submitted to marginalist cost-benefit review by OIRA, then the significance 67. Id. at 2. This is why it is not entirely a good thing that "market failures remain a central element of regulatory impact analysis," despite the Obama Administration's withdrawal of a formal requirement that specific market failures be identified in connection with rulemaking proposals. Livermore & Revesz, supra note 1, at 15. Unless the market failure concept is expanded to include an unsustainable general equilibrium as a condition justifying regulatory action, the concept will fail to acknowledge the necessity of market interventions precisely when they are needed most. This is why it is also not obvious that we should seek "much needed consistency across agencies" through use of a uniform social cost of carbon measure. Livermore & Revesz, supra note 1, at 25. Different agencies implementing different statutes will implicate different time horizons and different degrees of potential intervention into the status quo trajectory of greenhouse gas emissions. These different contexts may well require social cost of carbon measures that are tailored specifically to the analytical task at hand. and aim of the regulations will not be understood and will be misleadingly condemned as "inefficient."
The integrated assessment models relied on by the task force all are built on assumptions about matters that are central to the climate change problem but that are not allowed to surface for direct inspection. That is, the cost and benefit outputs of the models depend critically on assumptions about such matters as whether and how quickly economies will decarbonize through technology innovation, what level of adaptive capacity communities will have to lessen the impacts of climate change, what population policies the United States and other nations will pursue, and so on. 71 These matters are treated as fixed inputs into the models rather than as themselves subjects of policy choice. As a result, regulations altering the trajectory of these matters will be assessed using the social cost of carbon, but the apparent "costs" and "benefits" of such regulations will be misleadingly calculated. For instance, none of the models allow for the possibility that major shifts in U.S. policy will cause other nations to follow suit, such that the business-as-usual emissions trajectory will be lowered by an amount far greater than reflected by the direct reduction of the U.S. policy change. Accordingly, the apparent benefits of U.S. climate policy proposals will be systematically understated by the models if indeed it is true-as countless knowledgeable observers suggest 72 -that U.S. recalcitrance has become the major stumbling block to international progress.
Consider some further telling examples drawn from the three integrated assessment models used by the task force. 73 Each of the three models has been criticized in academic literature for making selective and optimistic assumptions about 71. See id. at 4-9, 15 (describing various models relied on by the task force and discussing the underlying assumptions of each model 
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74
The PAGE2002 model, for instance, makes heroic assumptions about the ability of both developed and developing nations to adapt to climate change without cost, 75 while Richard Tol's FUND model takes such a rosy view of climate change impacts that increased air conditioning costs represent the majority of anticipated damages. 76 Indeed, the FUND model is built on such optimistic assumptions that it calculates net gains from climate change up to a 3 o C temperature increase, 77 even though the active discussion in the natural sciences community is whether even a 2 o C increase can be sustained without passing a threshold beyond which humanity would suffer fundamental and irreparable harm to life-supporting systems. 78 The third model-William Nordhaus's long-influential DICE model-does attempt to incorporate catastrophic damages of this sort, but it does so through an outdated and subjective survey that predicts only a 4% probability of a catastrophe (defined narrowly) at 2.5 o C warming. 79 The result is that temperature can increase to 74 How can it be that one half of global GDP would continue to be generated and enjoyed at a temperature level several degrees Celsius above this adaptability limit? Quite simply because harm of that sort is an inframarginal event not contemplated by the model's damage function. Rather than positing some degree of fundamental dependence between socioeconomic and natural systems, integrated assessment models typically assume that the economy will continue to function more or less as is, even as damages from climate change grow ever larger. In the extreme, this means that global GDP can continue to pour forth within the models even after all presently inhabited land on earth has been rendered unsuitable for human existence. The possibility of such extreme climate change scenarios suggests that cost-benefit optimizing may simply be the wrong framework for analyzing climate change policy. Rather than optimal consumption smoothing over time, policymakers instead should consider climate change from an insurance perspective, asking how much of present consumption is worth investing in the avoidance of truly intolerable outcomes. 82 After all, as Frank Ackerman and Elizabeth Stanton note, a typical American family home is only expected to burn down once every 250 years, yet no one foregoes homeowners insurance on the theory that their mean lifetime experience will be fire-free. 83 Nor do they ask whether insurance is worthwhile to purchase based on 80 its costs and benefits adjusted by some decontextualized risk aversion premium. Instead, they ask whether the specific event in question-destruction of their home-is something they can abide. 84 Policymakers similarly should be asking whether the catastrophic outcomes associated with business-as-usual emissions trajectories represent something that humanity can abide: Does the present generation want to countenance disaster among its legacy of achievements? Because catastrophic climate change scenarios are essentially uninsurable events, this mode of thinking leads to a goal of prevention along lines the scientific community has been urging all along: rather than a system in which all resources are optimally deployed to their highest value use, we should instead seek a system that displays characteristics like precaution, diversification, resilience, redundancy, and innovative capacity-characteristics that may appear to represent an "inefficient" use of resources from a narrow economic viewpoint but that may be essential nonetheless. 85 Matters worsen when one considers the fundamental model parameter of climate sensitivity, which is a measure of the average global temperature increase associated with a doubling of pre-Industrial atmospheric greenhouse gas concentrations. In this respect, the task force followed prevailing practices by using a climate sensitivity range that does not include long-term feedback effects from temperature increase, such as those that would be associated with loss of continental ice sheets, methane release from oceans and permafrost, Amazonian dieback, and so on. These estimates tend to hover between 1.5 and 4.5 o C, although the range of uncertainty has actually increased as science has progressed-an important and underappreciated 84. See id. (comparing the notion that the cost of prevention will "pale[ ] in comparison" to "irreversibly destabilizing the earth's climate" with the risk of losing one's house versus the cost of insurance).
85. Even with respect to more mundane consequences of climate change, the three models relied upon by the task force are frustratingly incomplete and selective. For instance, none considers co-benefits of greenhouse gas mitigation, which Livermore and Revesz rightly cite as the most weighty and policy-relevant example of such ancillary benefits of regulation. Livermore & Revesz, supra note 1, at 9-10. Consequences that are included often seem rather arbitrary. At least in one iteration of the DICE model, anticipated benefits from expanded outdoor recreational opportunities in a warmer world tended to swamp increased mortality and morbidity. o C warmer than now, with sea levels tens of meters higher than at present. 88 Pagani and his colleagues conclude that the climate is much more sensitive than commonly assumed. Indeed, if the researchers' climate sensitivity estimate were applied to our contemporary situation, then even if we stopped emitting today we might still get 2 o C of warming over time, and if we continue to a doubling of preIndustrial concentrations we could be looking at over 10 o C of increase, rather than the much more modest amount assumed by the task force.
89
Recall that 11-12 o C poses a likely adaptability limit beyond which all currently inhabited land on earth may no longer support human existence.
90
Of course, paleontology work of the sort conducted by Pagani and his colleagues looks at time horizons that span much longer than might be considered relevant from a policy perspective.
91
Within cost-benefit analysis, the controversial but prevalent practice of discounting ensures that policy impacts of any size in the far-distant future tend to have little, if any, quantitative significance in determining cost-benefit outcomes. The task force authors again should be applauded for forthrightly and unblinkingly acknowledging that the practice of discounting raises fundamental ethical questions regarding the care and consideration present generations owe to future generations. . . based on the human life span and our (limited) ability to consider the world we are leaving for our grandchildren").
92. See TASK FORCE REPORT, supra note 62, at 17 ("The choice of a discount rate, especially over long periods of time, raises highly contested and exceedingly difficult questions of science, economics, philosophy, and law.").
Nevertheless, the authors did ultimately conclude that discounting, more or less as usual, should be applied in calculating the social cost of carbon, and they did so apparently for no reason other than "consistency with the standard contemporary theoretical foundations of benefit-cost analysis." 93 The particulars of the discounting debate have been reviewed at length elsewhere and will not be recounted here. 94 For present purposes, it is enough to note that in the climate change context, whether and how to discount exerts such enormous influence on policy recommendations that one wonders whether Livermore and Revesz are correct that proponents of environmental policies are best advised to play within the confines of cost-benefit analysis, rather than try to engage societal discussion regarding the underlying issues of generational responsibility that even economists now acknowledge cannot be resolved by cost-benefit analysis. Discounting is a crude and misleading way to incorporate matters of intergenerational ethics and distributive equity into the welfare-maximization exercise. If OIRA and the agencies insist that climate change policies must be evaluated using discounting, then cost-benefit analysis should be undertaken with the aid of shadow markets, in which natural resources and other environmental goods are first endowed to future generations through sustainability constraints or other 93 . Id. at 19 (explaining why a descriptive approach to selecting the discount rate was chosen over a prescriptive approach).
94. See, e.g., Douglas A. Kysar, Discounting . . . on Stilts, 74 U. CHI. L. REV 119, 120, 138 (2007) (recognizing that "discounting is most controversial when applied to human lives" and also "problematic when applied to ordinary resources"). Dean Revesz has been a leading participant in these discussions. , available at http://ssrn.com/abstract=1666423, which discusses the flaws in current approaches to discounting benefits that accrue to future generations. It is worthwhile to note here that the task force did not consider evidence of declining discount rates through which individuals express increasing regard for future generations over time, a social science finding that Cass Sunstein has called so important that an agency that does not consider it "should be legally vulnerable on the grounds that it has acted arbitrarily." Id. Weitzman also has defended hyperbolic discounting on the ground that uncertainty over the appropriate discount rate should favor lower rates in order to avoid the undue dominance by higher rates that would follow if discount rates are turned into discount factors over a time series and averaged together. 95 Modeling a sustainable market economy in this way will generate a hypothetical interest rate that regulatory analysts might then use to discount future costs and benefits when evaluating policies. Significant intergenerational policy issues like climate change regulation will look dramatically different when evaluated in this way. If we first endow future generations with the right to a relatively safe and stable concentration of greenhouse gases in the atmosphere-as physical scientists implicitly urge when they propose maximum climate change thresholds such as a 2 o C temperature increase over pre-Industrial levels or a 350 parts per million carbon dioxide concentration limit-then the present generation would be required to "purchase" those rights from future generations using prices that reflect a normatively defensible background allocation of atmospheric rights. As it is, conventional cost-benefit analysis proceeds as if the present generation owns everything, implicitly answering with neither analysis nor defense a question that lies at the very core of the climate change policy problem. Importantly, this question cannot be avoided even if one adopts the mainstream welfare economic view that future generations can be "compensated" through undifferentiated accumulation of capital whenever specific natural resources are compromised-even ones as basic and seemingly nonsubstitutable as atmospheric stability. Even on this bullish view, the level of "compensation" that is due to future generations must be calculated in a way that first asks who owns the resources that have been destroyed. Any other procedure allows the present generation to play lord in a game of temporal feudalism.
IV. LOST IN TRANSLATION
One way of understanding regulatory impact analysis is as an instrument for exercising centralized executive control over a vast federal administrative state, even occasionally against the wishes of the Congress that creates, funds, and instructs the relevant agencies. 96 On this account, the continuity of federal 96. In this respect, Livermore and Revesz may understate the impact of changes to regulatory oversight adopted during the George W. Bush Administration, which they describe as "relatively minor changes." Livermore & Revesz, supra note 1, at 7, 15. Those reforms, which were nominally rescinded by the Obama Administration, would have subjected all federal agency guidance documents to OIRA oversight and would have appointed a White House policy officer within each agency to ensure that cost-benefit analysis was applied earlier in the rulemaking process than currently practiced, irrespective cost-benefit practice over the last several administrations would say less about a genuine bipartisan embrace of the methodology than it does about the consistency of presidential interest in consolidating administrative authority and expanding White House policy influence. Partly in response to this view, many cost-benefit reformers-Livermore and Revesz chief among them-have called for greater disclosure and transparency in the regulatory oversight process. 97 The OMB under President Obama claims to agree, 98 and indeed Livermore and Revesz in their address applaud OMB and OIRA for the widespread public participation that occurred during the review process for a possible new executive order on regulatory review. 99 The authors fail to note, however, that the Obama Administration initially indicated no such interest in public input for the executive order review and only opened the process to comment after pressure from nongovernmental organizations like the Center for Progressive Reform. 100 Similarly, the role of OIRA in diluting the EPA's rulemaking on coal ash only came to light after the EPA inadvertently (or perhaps with apparent inadvertence) released OIRA's markup on the agency's website. 101 In point of fact, OIRA operates with remarkably little accountability: no congressional committee or subcommittee exercises direct oversight, and no citizen suit provision ensures an opportunity for judicial review of OIRA decisions. 102 The Obama Administration has done little , 2009 ) ("Executive Orders are not subject to notice and comment procedures, and as a general rule, public comment is not formally sought before they are issued. In this case, however, there has been an unusually high level of public interest, and because of the evident importance and fundamental nature of the relevant issues, the Director of OMB invites public comments on the principles and procedures governing regulatory review.").
101 For instance, at least in the context of EPA's effort to provide guidance on dioxin, OIRA has continued to follow a Bush Administration executive order subjecting agency guidance documents to OIRA review, even though the Obama Administration purported to rescind that order.
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The democracy-enhancing potential of regulatory impact analysis is easy to state but difficult to observe. Invariably, cost-benefit analyses of proposed regulations are dense, jargony, and opaque; inevitably, they contain moments deep within their technical details in which the analyst masks a critical value choice through a methodological maneuver. 105 Perhaps if the foundational value questions at the heart of cost-benefit analysis were opened up for democratic negotiation-such as the debate over willingness-to-pay as the default value metric or the best way to consider the rights of future generations-then the public could start playing a more active role. But those questions are typically treated by cost-benefit proponents as matters of elite expertise or disciplinary orthodoxy, rather than debatable moral and political issues. As a result, the prevailing assumptions and principles of cost-benefit analysis are rarely subjected to transparent and sustained critique, even though they often work to stack the deck against aggressive regulatory action on behalf of environmental, health, and safety protection. Even the interagency task force on the social cost of carbon, which in many respects was a model of open and self-critical disciplinary examination, nevertheless balked at key moments in its analysis just as foundational questions were coming into view, the answers to which might well have justified far greater levels of greenhouse gas emissions mitigation.
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(discussing concerns that OIRA's regulatory review process lacks transparency and congressional oversight).
103. 108 The authors begin by noting that the Obama Administration has used cost-benefit analysis to publicly defend some of its regulatory initiatives, including implementation of the Clean Air Act with respect to greenhouse gas emissions.
109
This observation tells us little about what factors drove the President in some contexts to use cost-benefit analysis to support agency proposals (e.g., automobile fuel efficiency standards) but in others to use the same methodology to attack them (e.g., coal ash disposal). Moreover, the agency actions cited by Livermore and Revesz were in almost all cases driven by statutory provisions that require health-based, technology-based, or other non-cost-benefit-based standards for implementation. Nor do the examples offered by Livermore and Revesz of how protection-oriented groups are more effectively using cost-benefit analysis undermine the long-standing association of cost-benefit analysis with a deregulatory agenda. The first two examples-of reproductive rights groups arguing against the Church Amendment and of the National Wildlife Federation opposing government subsidies for flood insurance-show progressive organizations successfully using cost-benefit analysis to criticize existing or proposed regulations, not to propose and defend new ones. 110 The third example-of various groups using cost-benefit measures to redirect criminal justice spending-supports the social cost of carbon (albeit one in which extraterritorial impacts were valued in a way that may have severely underestimated their actual welfare significance). See TASK FORCE REPORT, supra note 62, at 10 ("As a matter of law, consideration of both global and domestic values is generally permissible . . . ."). The task force's reasoning for considering the matter in question, however, was odd. The task force observed that "federal statutes are presumed not to have extraterritorial effect, in part to ensure that the laws of the United States respect the interests of foreign sovereigns." Id. at 10 n.6. A presumption against extraterritorial application of U.S. laws does in fact respect the sovereign authority of foreign nations. But a presumption that U.S. laws have no extraterritorial impact would do exactly the opposite: it would treat all extraterritorial consequences of U.S. laws and activities as unpriced externalities, making the world into the United States' waste bin, which is hardly a measure of "respect." Whether to apply U.S. law to extraterritorial conduct is an entirely separate question from whether to consider extraterritorial impacts when fashioning the content of U.S. law and policy. That the task force felt required to defend its consideration of the latter reveals how far a default position of insularity and isolationism has overtaken U.S. politics.
107 idea that regulatory impact analysis can help "rationalize," i.e., shrink, an existing area of government expenditure, not that it can justify greater levels or new areas of expenditure.
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The fourth example-of mainstream environmental organizations commenting on the interagency social cost of carbon exercise-shows only increasing engagement by advocacy groups with the cost-benefit methodology, not that the methodology has led to demonstrated improvements in environmental, health, and safety regulation.
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For reasons discussed in Part II, the social cost of carbon is likely to confuse and weaken the climate change policy agenda, rather than to strengthen it.
Indeed, early experience with the social cost of carbon suggests that it has not altered the political dynamics of regulatory cost-benefit analysis. Most notably, the EPA and NHTSA recently proposed the first ever U.S. standards for fuel efficiency and greenhouse gas emissions for heavy-duty trucks and buses. 113 Overall, the agencies estimate that the program will provide $41 billion in net benefits over the lifetime of model year 2014 to 2018 vehicles, an astonishing amount that was driven in part by climate change benefits (valued using a social cost of carbon set at $22 per ton and discounted at 3%), but primarily by cost savings to truckers from lower fuel expenditures.
114
Given this remarkable level of low-hanging fruit from fuel savings alone-and given the fact that the agencies did not quantify any of the long list of non-greenhouse gas environmental and human health benefits associated with reducing heavy truck emissions-one might strongly suspect that the proposed standard is inefficiently low. Indeed, the National Research Council report mandated by Congress to guide agency decisionmaking in this area recommended stronger standards than those proposed by EPA and NHTSA, 115 Livermore and Revesz are undoubtedly correct that cost-benefit analysis is likely to be a fixture of the regulatory state for years to come and that at least some segments of the environmental, health, and safety advocacy community ought to get good at using it so that antiregulatory forces do not exert monopoly power over its principles and assumptions. But, at the same time, alternative languages for identifying and urging progressive goals should not be abandoned entirely as their translation into the cost-benefit vernacular will be rough and potentially counterproductive. Consider an example from Adam Finkel, one of cost-benefit analysis's most thoughtful proponents, who recently suggested that progressive supporters of same-sex marriage would do better to rest their case on cost-benefit analysis than on equality-based moral reasoning that might appear to be easily stalemated by arguments from religion, natural law, and other such comprehensive moral schemes. On the cost-benefit account, readily monetizable benefits to the wedding industry alone would seem to carry the day in favor of legalizing same-sex marriage, easily trumping whatever amount of intangible disutility could be adequately demonstrated, quantified, and monetized by those individuals and groups who stand opposed to same-sex marriage. 119 Finkel's example follows a longstanding but underappreciated strand of the utilitarian tradition: one of utilitarianism's most elegant defenses has been that the theory is best used not as an all-encompassing program for individual or collective action but instead as a heuristic device 116 to uncover neglect, marginalization, and oppression within a given social order. 120 Bentham and Mill, after all, are well remembered not only for their theoretical contributions but also for their early and prescient championing of equal rights for women, emancipation of slaves, and legal protection of nonhuman animals. 121 By narrowing the pertinent question to a seemingly narrow and objective one-for example, as Bentham asked of animals, "Can they suffer?"-the utilitarian approach rules out a range of arguments that might otherwise seem to justify a rigid and unjust status quo. 122 Nevertheless, this progressive tilt to utilitarianism is actually only half of a seesaw, for it is always possible that the empirics might come out differently than progressive proponents urge. Bentham and his latter-day followers like Peter Singer may be right that animals can suffer and that this fact alone justifies the moral considerability of animals, 123 but a full utilitarian logic requires balancing whatever animal disutility has been demonstrated against the utility generated (for humans) by factory farming, medical experimentation, habitat destruction, and other activities through which animals suffer and perish. As Part II suggests, these calculative exercises do not depend ultimately on rigid empirical facts, but rather on contestable features of the epistemic practices by which facts are thought to be discovered and valued. Thus, to return to Finkel's example, the apparent desirability of same-sex marriage under cost-benefit analysis does not represent some fixed truth about the physics of "welfare," but rather only the contingent outcome of a socio-political battle to generate authoritative constructs of "welfare." Victory on such a plane is necessarily shallow: even if the empirics never change-that is, even if opponents of same-sex marriage never succeed in constructing an alternative welfare exercise under which their disutility swamps the demonstrated benefits of equal marriage opportunity-those who support same-sex marriage will have not achieved the victory they seek. The true goal of same-sex marriage proponents is equal recognition and respect for same-sex marriage partners, something that cannot adequately be captured or justified by a happenstance and always revisable calculation of welfare.
To switch the example's political valence but maintain its analysis intact, it is not all that "strange," as Livermore and Revesz suggest, that Sunstein's nomination as the head of ORIA got held up on the issue of animal rights and his support for gun control measures. 124 As Dan Kahan and Donald Braman have persuasively shown, political debates about gun control have very little to do with the empirical consequences of gun control measures and much to do with whether those measures affirm or discredit individuals' cultural worldviews. 125 Because he is a thoroughgoing welfarist, Sunstein came rather smoothly to the conclusion that animals might "count" for public policy purposes and that their suffering might justify some form of legal restriction on hunting and other harmful activities. But gun rights advocates think through different concepts than these and no a priori reason exists for believing that their thinking is inferior to welfarists. Indeed, the objection of gun rights advocates to Sunstein's nomination was not altogether different from that of environmentalists: both groups seek the instantiation into law of values and principles that they regard as inviolable. 126 Sunstein, instead, has come to stand for the position that everything is violable, for violability is the intellectual core of the welfarist-utilitarian reasoning that he has promoted. Indeed, much about American politics is revealed 124 A similar analysis applies to Livermore and Revesz's discussion of the Church Amendment and the scholars' effort to assist reproductive rights advocates in demonstrating the welfare consequences of restricting the availability of abortion procedures. 127 If welfarism prevails as the determinant of public policy, such restrictions on abortion procedures might well be overturned. But this result will not have answered the objections of abortion opponents on their own terms. Specifically, it will not have resolved whether a life conceived is a life with moral and political considerability that definitively outweighs the liberty interests of its mother (and, to a lesser but not unreal extent, its father). Any thoroughgoing cost-benefit analysis of the Church Amendment would have to make some determination about whether to count the utility lost by those individuals who never come to be due to wider availability of abortion procedures. Through this determination, the ultimate moral question raised by abortion would be implicitly answered, but in a way that neither side of the abortion debate is likely to find adequately expressive of their views. The basic mistake here lies in thinking that there can be a universally agreeable secular-liberal welfarism, toward which we might "nudge" our political agents and underneath which their principals might submit. Any such welfarism would remain inherently and perpetually contestable. Most basically, as just noted, such a welfarism must establish who "counts" for purposes of welfare calculation: Only presently living American citizens (or also lawful residents-or even undocumented residents-living in America)? What about individuals living in other nations? What about nonhuman animals, wherever they live? What about the conceived unborn, i.e., those lives in being/becoming that have dominated American politics for decades without any resolution as to who/what they "are"? What about the unconceived unborn, i.e., those future generations who figure prominently in the politics of the same environmentalists who generally oppose abortion restrictions, but who lack an adequate account of why they appear to care more for the unconceived unborn than the conceived?
Even if these vexing questions were somehow resolved, one still must establish methods for valuing welfare consequences to 
2011]
POLITICS BY OTHER MEANINGS 75 the acknowledged beneficiaries of cost-benefit analysis, as well as weights for adjusting those consequences in light of the diverse socioeconomic, geographic, and temporal positions that the acknowledged beneficiaries will occupy. In this respect, if we continue to force cost-benefit analysis on agencies, then we should also force them to use multiple alternative measures of welfare. Present practice dictates that only one value metric-usually willingness-to-pay-is used to determine the monetary worth of policy consequences. This approach has a dramatically conservative effect. It essentially privileges the status quo distribution of rights and resources, so that any policy other than a minor nudge from existing patterns appears to have a large efficiency "cost" that must be justified by even greater benefits. Our problems demand a greater degree of ethical imagination than this. Just as OMB bravely acknowledged with respect to GDP on the macroeconomic level, 128 it should acknowledge on the microeconomic level that a single conception of value such as willingness-to-pay will never be adequate for our needs. Irrespective of which metric we choose to ground welfare analysis, the danger arises that it will come to crowd out other ways of conceptualizing well-being and promoting its attainment; significant questions will become effectively embargoed because the optimizing logic of cost-benefit analysis will attach an efficiency "cost" to any deviation from its norms of evaluation. By requiring agencies instead to present cost-benefit data using alternative value metrics, we might prompt serious discussion regarding the merits of competing welfare criteria. Cost and benefit data might then become denaturalized, especially as they pertain to the existing pattern of right and resource distribution.
At one point in its report, the task force on the social cost of carbon valiantly acknowledged that diminishing marginal utility of income is a safe assumption, such that the calculation of welfare should not be based on measures such as GDP per capita that are parasitic on the existing distribution of wealth. 129 But the task force oddly declined to adopt that assumption out of deference to the ideological presuppositions of the current state of the economics discipline, which prefers to value using metrics that privilege the status quo distribution of wealth and power in society and across the globe, while relegating redistribution to 128. OMB's 2009 report to Congress noted that the prevailing macroeconomic measure of national welfare (GDP)-often taken as the very raison d'être of the nation-state-is hardly our only or even our most important measure of collective progress. 2009 OMB REPORT, supra note 21, at 29.
129. TASK FORCE REPORT, supra note 62, at 11. HOUSTON LAW REVIEW [48:1 the category of equity as opposed to efficiency. 130 A more honest debate over welfare economics and cost-benefit analysis would recognize that the choice of value metric is an ultimate moral and political choice. It is a choice that will itself determine what counts as "efficient," "maximizing," "optimal," and all other presumptively "good" things versus what will count as "redistribution,"
"altruism," "charity," and all other presumptively "optional" things. To lose this choice is to start the game with an enormous handicap, and that explains to a great extent why proponents of environmental, health, and safety regulation have been reluctant to heed Livermore and Revesz's advice to join the effort. The game as currently played is rigged against them and submitting to its ground rules might seem to endorse those rules as somehow justified. If value metrics other than GDP and willingness-to-pay predominated within the welfare economics profession, then the interests that would benefit from such an alternative metric would come a-calling, no doubt. Until such a transformation occurs, however, environmental, health, and safety proponents may be forgiven for questioning whether it really is better to play cost-benefit analysis rather than to attack its foundations.
V. CONCLUSION
The very title, Retaking Rationality, suggests a battlefield to be regained through power, rather than a scientific or academic effort to forge consensus through reason and empiricism. One suspects, then, that Livermore and Revesz are aware that regulatory cost-benefit analysis may only represent lobbying in a different, more specialized vernacular: politics by other meanings. Nevertheless, assuming Livermore and Revesz are correct that cost-benefit analysis is here to stay-and this Author has no reason to doubt their prediction-then proponents of environmental, health, and safety regulation would do well to start talking the talk as best they can. What they should not do, however, is convince themselves that the translation of their goals and values into cost-benefit terms will be lossless. Cost-benefit analysis is a language spoken by few and dominated by even fewer. Its diction is poor though it 130. See id. at 11 ("Notwithstanding the theoretical claims on behalf of equity weighting, the interagency group concluded that this approach would not be appropriate for estimating a [social cost of carbon] value used in domestic regulatory analysis."). More specifically, the task force did not change the assumption used in the integrated assessment models that mortality should be valued using country and region-specific per capita income measures. Id. at 6-8.
